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PREFACE

This book has been a long time gestating. It proved rather more
difficult to write than I had anticipated, since I soon discovered
that few writings by lawyers on Roman law attempted the kind of
analysis in which I was interested, and then only over a limited area
and in insufficient depth, while historians, if they discussed Roman
law at all, on the whole were content not to go beyond
straightforward description of certain central areas. Richard
Stoneman of Routledge has shown remarkable patience and
forbearance as deadlines came and went, and for this I am grateful
to him. I am grateful also to numerous others who have helped in a
variety of ways, by discussion, bibliographical help, sending offprints,
access to their unpublished work, and so on. I am sure I shall omit
to mention some, and ask their forgiveness in advance; but thanks
especially to Antti Arjava, Keith Bate, Keith Bradley, John Crook,
Catharine Edwards, Andrew Fear, Andrew Lewis, Fergus Millar,
Philippe Moreau, Hanne Sigismund Nielsen, John Richardson,
Boudewijn Sirks, Susan Treggiari, Paul Weaver and Thomas
Wiedemann. My use of what I learned from them may occasionally
surprise, but I hope will not offend them.
Reading, June 1992
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ABBREVIATIONS

For periodicals I have followed the conventions of L’Année Philologique,
with the following exceptions (AP version in brackets):
RHDFE
ZSS

Revue historique de droit français et étranger (RD)
Zeitschrift der Savigny-Stiftung für Rechtsgeschichte,
romanistische Abteilung (ZRG)

Other abbreviations (excluding those for classical authors):
AE
ANRW

Année Epigraphique
Aufstieg und Niedergang der römischen Welt, ed.
Temporini.
CIL
Corpus Inscriptionum Latinarum
CJ
Codex Justinianus
C.Th.
Codex Theodosianus
D.
Digest
Eph. Epigr. Ephemeris Epigraphica
FIRA
Fontes Iuris Romani Ante-Iustiniani, ed. Riccobono,
Baviera, Arangio Ruiz.
Frag. Dosith. Fragmentum Dositheanum
Gaius
Gaius’ Institutes
ILS
Inscriptiones Latinae Selectae, ed. H.Dessau.
Inst.
Justinian’s Institutes
Paul Sent.
Julius Paulus’ Sententiae
RE
Pauly-Wissowa, Real-Encyclopädie
Tab. Herc.
The Herculaneum Tablets, ed. Arangio Ruiz and Pugliese
Carratelli in PdP between 1946 and 1955.
TP
Tabulae Pompeianae from Murecine, Pompeii.
Ulp. Reg.
The Rules of Ulpian.
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1
THE DISABILITIES OF
ROMAN CITIZENS

What was a Roman citizen? Answers to the question can follow a
number of different lines of approach. One which is currently very
influential is via the examination of the characteristics of Roman
society and life in ‘Roman’ communities; the emphasis is not so much
on citizenship as on ‘Romanness’. The definition of ‘Roman’ can be
constructed, for example, by reference to the foreign, Hellenic model,
cultural and also institutional, which the Romans both infiltrated and
dominated, and at the same time absorbed and assimilated. It is
possible therefore to study the subject from two angles, i.e. the
‘Hellenisation’ of the Romans, or the ‘Romanisation’ of their Eastern
empire and its neighbours.
Another approach is to concentrate on Roman citizenship as a
political phenomenon, usually with particular regard to the citizen in
relation to the state and its authorities. This can follow two paths. So,
for example, the emphasis of Sherwin-White (1973) is on the historical
process of extension of the Roman citizenship, and his study is
primarily concerned with the admission of communities or individuals
from outside to share in Roman political life.
The actual workings of political institutions themselves, and the
participation required of the individual citizen, can also be the object
of study. Nicolet (1980) considers the adult male citizen only, and in
three main areas of his participation in the public life of the state at
Rome in the Republic: military, financial and fiscal, and comitial (i.e.
electoral and legislative). He discusses the differences between
individual citizens specifically in relation to these functions, and only
briefly and generally.
This approach, obviously, is not one which can be continued in
quite the same terms into the imperial period, after the decay of the
comitia. Its place, however, can be and is being fruitfully taken by
1
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study of the workings of local governmental institutions. The
importance of the epigraphic evidence from Spain of the adoption
or imposition of Roman institutions in the provinces has long been
recognised, for the light this sheds on the character of Roman
citizenship itself, and the publication of the recent find from Irni
(Gonzalez 1986) has provided additional material. For the late empire,
Jones (1964) provided the basis for much later work on the changes
in the relationship between the state and the individual, especially as
mediated through local institutions.
However, those political rights and duties of citizens in which
studies like the ones mentioned above are interested, rights some
of which changed or even disappeared over the course of time,
belonged at any given period only to a portion of those individuals
entitled to be called Roman citizens. Some citizens never had them,
others acquired or lost them in the course of a single lifetime. The
second half of Sherwin-White’s book is concerned almost
exclusively with the admission of outsiders to Roman citizenship,
and, as he observes (1973:267), by the middle of the second century
AD the political content of the citizenship to which they were
admitted, as far as concerns public duties or public honours, had
been whittled down. ‘There should be left, as the core and heart of
citizenship, the social status which it conferred, the iura privata
affecting the family and its uniform subjection to Roman law, and
so forth.’
It is this ‘core and heart’ which I think deserves closer investigation.
What was it like to be a private Roman citizen? What were these iura
privata, private rights? This takes us into the realm of civil law, and it
is with the legal capacity and disabilities of Roman citizens that this
book will be concerned.
At once, however, one runs headlong into the difficulty that there
is no single answer that will apply to all citizens. On the other hand,
although there are striking differences between the legal capacities
of various groups of citizens, it is not immediately obvious whether
there is any clear-cut principle of division that will account for all of
these differentiations between citizens.1 This does not, of course,
necessarily mean that there is no such principle, merely that it is not
explicitly set out in the legal sources. This could be because it is in the
main implicit, since its origins lie in a period earlier than our first
documentary evidence.
Nor is it clear whether Roman citizens can be separated neatly, on
any particular principle, into distinct groups with distinctly different
2
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rights. The problem presents itself immediately when one turns to
legal sources for definitions of legal status. The distinctions drawn in
the first book of Gaius’ Institutes appear fundamental, but we soon
find complications. Although he appears to set up certain basic
principles of categorisation, each presented in the form of polar
oppositions, these cannot be straightforwardly applied, since from
the start more than one category level is involved. However, one can
perhaps discern, among his bases of distinction, birth and ‘power’;
to these we may add gender, since (virtually) everyone is either male
or female.2
By ‘power’, I mean whether one is subject to the power (potestas)
of another person or not, and by ‘birth’, whether a citizen was freeborn
or not. On birth, Gaius says (Inst. 1.9–11):
The principal distinction in the law of persons is this, that all
men are either free or slaves. Next, of free men some are
ingenui (freeborn), others libertini (freed). The freeborn are those
born free (liberi); the freed are those manumitted, from lawful
slavery.
Already, however, we are running into complexities, for Gaius
goes on to tell us that not all freedmen are Roman citizens. Some
are Latins, who can become Roman citizens, others are dediticii,
who cannot. Nor (though this is not germane to Gaius’ exposition)
are his definitions of ingenui and libertini sufficiently precise. Some
Roman citizens were in fact born free, but not as citizens, and
these included not only free foreigners granted citizenship, but
also freed slaves. The latter were not accounted as ingenui, though
they may in fact have been born free. Roman law takes no account
of this, since as slaves they had no personal legal existence; the
period of slavery produces a discontinuity and their original free
birth is lost sight of.
Moreover, a second principle of division is presently introduced
(1.48), which cuts across the first. Some persons are in a state of
dependence, legally subject to the power, potestas, of others, and are
alieni iuris (dependent on another), while others are legally independent
(sui iuris). However, those legally dependent include both free and
slave. Sons (and sons’ children) and daughters of a living father count
as freeborn but are in his potestas; the practical legal consequences of
this for them (and for him) will be discussed in Chapter 3. His slaves
are also in his potestas, but are not freeborn. So, some free persons are
3
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subject to legal controls to which slaves also are subject, and some
free persons can have potestas over other free persons. Here, possibly,
is yet another principle of division, namely gender, for women can
hold potestas, but only over slaves, not over free persons. This difference
between women and men, as holders of potestas, is very important, as
we shall see in Chapter 4.
However, this apparent principle of division according to gender
also cuts across the categories set up by the previous two, because, as
we soon realise, some men and some women have no independent
legal capacity, being alieni iuris, i.e. subject to power, while others, men
and women, are independent, sui iuris. This distinction in turn has
nothing to do with whether they are freeborn or freed; all freed slaves
(of either sex) are sui iuris.
It becomes evident that a distinction based on liability to potestas
is too simplistic; and if we turn our attention away for a moment
from Gaius’ exposition in what was, after all, meant only as a basic
handbook of Roman civil law, back to the political aspects of
citizenship, we realise that here being in potestas is not a relevant
criterion. Women cannot vote or hold office, regardless of whether
they are in power or not, and freedmen cannot hold office, yet men
subject to potestas can do both. Nevertheless, they do not have the
power of independent legal action that women sui iuris and freedmen
have. Both the latter, however, also have less than complete legal
capacity, compared with a freeborn Roman man who is not in
someone’s potestas. He is, technically, a paterfamilias (head of
household, whether he has children or not), and can have patria
potestas, and it might begin to look as if only a paterfamilias is ‘really’
a Roman citizen (until we remember that a male freedman is also a
paterfamilias and can have potestas over others).
All of these other people are none the less Roman citizens,
and our enquiries will be directed towards discovering, first, what
the particular legal disabilities are under which each group labours,
and second, whether and how these can be related to the peculiarly
Roman institution of patria potestas. Third, the practical implications
for the lives of each group will be investigated. These enquiries
will have the effect of exposing some mistaken notions (not all
of them previously recognised) about the raison d’être of the legal
disabilities peculiar, respectively, to freedmen, children in power
and women.
Also citizens are those people whose behaviour has lost them some
of the legal rights enjoyed by other citizens. These are the infames,
4
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considered at length in Chapter 5. Curiously, though the diminution
of their rights is connected with something in them which is regarded
as morally blameworthy, the actual legal handicaps they suffer are
suffered also by certain other people, such as women, irrespective of
whether or not the latter have incurred any moral blame. More
curiously still, physical as well as mental handicap carries consequences
for an individual’s personal control of his own life which go beyond
practical physical inconveniences, and even impossibilities, and can
affect others besides the sufferers themselves in ways that seem
unexpected to us. The blind, deaf and dumb, as well as the insane,
will be considered in Chapter 6.
Patria potestas is a relevant factor in all these chapters, although in
different ways and to differing extent. So also, to some extent, is
the requirement among the Romans that certain transactions be
conducted personally, by individuals who are physically present. This
has effects on the lives of people in all our groups, especially those
considered in Chapters 3, 5 and 6. Ways are found of coping with
the practical inconveniences this can cause, but it is not simply
disposed of, other than in a few instances and in late law, which
suggests that some value was attached to it by the Romans. The
same is true of the three principles of categorisation, by birth,
gender and dependence. Although their legally defined content and
consequences for the individual change over time, they appear
fundamental throughout the history of Roman society, and this, I
shall be suggesting, is due to their derivation from a common central
principle. A study of these changes may lead to a fuller understanding
of the history of the Roman concept of citizenship. Recent writers
(e.g. Alföldy 1985:202 ff. and de Ste Croix 1981: 453 ff.) have drawn
attention to the blurring in the late empire of the distinction, at the
lower levels of society, between slave and free; even among the
latter, however, to a considerable extent, and very evidently among
the upper class, the basic structures of Roman family and property
law remain unchanged.
As mentioned above, I anticipate that these investigations will have
the effect of exposing the mistakenness of some assumptions —
both ancient and modern—about the nature, and reasons for the
persistence, of various legal disabilities to which certain groups of
people are liable. We may question whether patria potestas was really
felt to be a handicap, whether patrons were ideologically a ‘masterclass’, and whether the reason for women having restricted legal
capacity was that they were looked down on as emotionally unstable
5

BEING A ROMAN CITIZEN

and intellectual weaklings. We may also achieve a clearer understanding
of the differing significance of infamia in the technical-legal and lay
uses of the term.
For this, it is particularly important to be quite clear as to what
the actual practical effects of these disabilities were for the ordinary
Roman’s life. Roman law consists not only in rules, but also in cases,
and it is that which makes it so valuable a source for the Roman
social historian. Both aspects, however, must be considered. The
rules taken alone give a false picture of the actual workings of the
society, and of its attitudes; looking at the cases on their own runs
the risk of misinterpretation or unjustified generalisation.3 Together,
however, they are of unequalled value for the insight they afford
into the actual conduct and outlook of the Romans. That is why
this is essentially a book about Roman law, meant for Roman
historians.
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